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plaintiff sustained an injury for -which she brings this action. Held, that 
plaintiff cannot recover. Fielders v. North Jersey St. Ry. Co. (1902), — N. 
J. L. — , 53 Atl. Rep. 404. 

After a careful examination of authorities the court concludes that the 
ordinance fin question is not an exercise of the police power and as such, 
within the province of the municipality, but is an unauthorized exercise of 
the taxing power. It was therefore invalid, conferred no rights upon the 
plaintiff, and imposed no duty upon defendant. No case is cited in which 
the particular point here in question was decided, and it is believed that the 
books do not afford an exact precedent. A similar ordinance was declared 
unconstitutional by the United States supreme court in Chicago v. Sheldon, 9 
Wall. 50, on the ground that such ordinance impaired the obligation of a 
contract. The company, it was said, accepted its charter on certain condi- 
tions, thereby completing a contract. To place upon it an additional burden 
in the shape of a requirement to do additional paving was to impair the obli- 
gation of its contract with the city. The same conclusion was reached in 
Coast Line Ry. Co. v. Savannah, 30 Fed. Rep. 646. These decisions involve 
the finding that the requirement to pave is not an exercise of the police power, 
since contract rights afford no immunity from legitimate police control. 
R. R. Co. v. Bristol, 151 U. S. 556; New Orleans Gas Co. v. Louisiana Light 
Co., 115 XJ. S. 650. To require a street railway company to sprinkle its road- 
way to keep down dust is a valid exercise of the police power. City Ry. Co. 
v. Savannah, 77 Ga. 731. In Cincinnati Ry. Co. v. Sullivan, 32 Ohio St. 
152, an ordinance requiring the company to light its track within the cor- 
porate limits was held not to be a tax but an exercise of the police power. An 
ordinance requiring a railroad company to construct and maintain street cross- 
ings over its road is an exercise of the police power and not a taking of private 
property without just compensation. /. C. R. R. Co. v. Willenborg, 117 111. 
203, 7 N. E. R. 698, 57 Am. Rep. 862, 26 Am. & Eng. R. R. Cases, 358; 
C. & N. W. Ry. Co. v. Chicago, 140 111. 309. Because of analogy to the 
above, the opinion has been expressed that in the absence of all charter 
requirements, street railway companies are bound to keep the part of the 
street they occupy in repair. Elliott on Strbbts and Roads, sec. 772 
et seq. 

Negligence— Children— Attractive Nuisance.— Action for death of 
a child. The defendant company strung its wires outside the railings on a 
city bridge. Several boards of the floor of the bridge projected beyond the 
railing ; the child climbed over this railing and was playing on the projecting 
boards, when it came in contact with a poorly insulated wire and was killed. 
Held, that the plaintiff may recover. Consolidated Electric Light Co. v. 
Healy (1903), —Kan. — , 70 Pac. Rep. 884. 

The theory of attractive nuisances is carried further in this case than is 
usual. The court decided the wires alone were not an attractive nuisance, 
but that the projecting boards were, and the two constituted a dangerous 
whole or attractive nuisance. The courts are in conflict, but the undoubted 
weight of authority supports the theory of attractive nuisances. 1 Mich. Law 
Rev. 418. 

Negligence— Liability of Agricultural Society — Shooting Gal- 
lery. — A state agricultural society was giving a fair, and had leased certain 
space upon its grounds for a shooting gallery. A bullet, fired by a patron of 
the shooting gallery, missed the target, passed through the fence enclosing 
the exhibition grounds, and struck and killed plaintiff's intestate. At the 
time, the deceased was standing upon a railroad platform outside of the 
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grounds, not owned nor controlled by the society, but one of the usual 
approaches to the grounds. In an action against the agriculural society for 
damages, the jury having found that the deceased was within the scope of the 
defendant's invitation.to the public to attend the fair, Held, that the agricul- 
tural society was liable. Thornton v. Maine State Agricultural Society 
(1902), — Me. — , 53 Atl. Rep. 979. 

A further exception to the rule that an employer is not liable for the acts 
of an independent contractor, is found in the class of decisions holding agri- 
cultural societies liable for injuries occasioned by the negligence of independ- 
ent contractors furnishing entertainment for the guests of the societies at 
exhibitions or fairs. (For other exceptions to this general rule, see note to 
Hawverv. Whalen (Ohio), 14 L. R. A. 828). In this class of cases the view 
taken by the court in the principal case is well supported bj authority. The 
liability is placed solely upon the ground that the owners, by virtue of their 
invitation to the public, hold out their premises as safe, and this regardless of 
whether "the various parts of the fair are conducted and managed by the 
owners themselves, or, with their permission, by licensees, independent con- 
tractors or lessees." 1 Mich. Law Review 522; Texas State Fair v. Marti 
(1902), — Tex. Civ. App. — , 69S. W. Rep. 432; Texas State Fair v : Briitain 
(1902), — C. C.A. — , 118 Fed. Rep. 713; Sebeck v . Plattdeutsche Volkfest 
Verein, 64 N. J. Law, 624, 46 Atl. Rep. 631, 81 Am. St. Rep. 512, 50 L. R. A. 
199; Thompson v. Railway Co., 170 Mass. 577, 49 N. E. 913, 64 Am. St. Rep. 
323, 40 L. R. A. 345; Railway Co. v. Moore, 94 Va. 493, 37 L. R. A. 258; 
Conradt v. Clauve, 93 Ind. 476, 47 Am. Rep. 388. A recent Nebraska case, 
Bianki v. Greater American Exposition Co. (1902), — Neb. — , 92 N. W. 
615, held an exposition company liable for injuries caused by fireworks dis- 
played by a fireworks company employed for that purpose. In this case the 
liability was based on the ground of agency. A state agricultural society has 
been held to be a state agency and not a corporation for pecuniary profit, and 
is not liable for the illegal acts of its agents, as in the case of a wrongful 
arrest. Hern v. Iowa State Agricultural Society, 91 Iowa 97, 24 L. R. A. 
655. However, most defences made by such societies on account of being 
state agencies have failed. It would seem that the principal case might have 
been decided on the ground of the society's liability for maintaining a nui- 
sance. Conradt v. Clauve, 93 Ind. 476, 47 Am. Rep. 388. 

Negligence of Employee— Corporations— Exemplary Damages.— 
Action to recover damages from a corporation for the willful negligence of an 
employee, who failed to deliver a message announcing the death of plaintiff's 
husband; although the message was in the office, and had been called for. 
Held, that the plaintiff was entitled to exemplary damages. Western Union 
Tel. Co. v. Watson (1902), — Tex. — , 33 South. Rep. 76. 

The theory of exemplary damages, viewed in the abstract, seems erroneous, 
as in the nature of a fine or punishment in a civil action. Especially does 
this theory seem incorrect when applied to corporations, not at fault, for the 
negligence of their servants, when due care has been observed in selecting and 
instructing them. However, the weight of authority seems to hold the cor- 
poration liable. Goddatd v. R. R., 57 Me. 20, Mechem's Cases on Damages, 
62; R.R. v. Flexman, 9 111. App. 250; Wheeler, etc., Mfg. Co. v. Boyce, 36 
Kan. 350; Rouse v. St. Car Co., 41 Mo. App. 298; Springer Transp. Co. v. 
Smith, 16 Lea (Tenn.), 498. Contra— J?. R. Co. v. Prentice, 147 U. S. 101, 
13Sup. Ct. Rep. 261; R. R. v. Quigley, 21 How. (U. S.) 202; Cleghorn v. 
R. R., 56 N. Y. 44; Sullivan v. R. R., 12 Ore. 392; Hoganv. R. R., 3 
R. I. 88. 



